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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF KANSAS 

 
SAMUEL K. LIPARI, )  
 )  

Plaintiff, )  
 )  

vs. ) Case No. 07-CV-02146-CM-DJW 
 )  
U.S. BANCORP, and )  
 )  
U.S. BANK NATIONAL ASSOCIATION, )  
 )  

Defendants. )  
   

DEFENDANTS’ RESPONSE TO PLAINTIFF’S  
SECOND MOTION FOR LEAVE TO AMEND PETITION 

Defendants U.S. Bancorp and U.S. Bank National Association, by and through their 

attorneys of record, Shughart Thomson & Kilroy, P.C., file this opposition to plaintiff’s Second 

Motion for Leave to Amend Petition (Doc No. 139).  (Actually, this is plaintiff’s “third” motion.  

See Doc. Nos. 63, 66, 101, 105.)  Plaintiff’s motion should be denied as futile, out of time, and 

because it would further waste the resources of the parties and this Court. 

I. LEGAL STANDARD 

Federal Rule of Civil Procedure 15(a) states that after the opposing party has served its 

responsive pleading, leave to amend a Petition must be given by consent of the opposing party or 

upon leave of court.  See, F.R.C.P. 15(a).  While Rule 15 specifically provides that leave of court 

shall be freely given when justice so requires, courts have routinely recognized that “A court 

may properly deny a motion for leave to amend as futile when the proposed amended complaint 

would be subject to dismissal for any reason, including that the amendment would not survive a 

motion for summary judgment.  See, Bachman for Bachman v. West High School, 132 F.3d 542, 

562 (10th Cir., 1997). 

II. ARGUMENT 
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A. Plaintiff’s amendment would be futile. 

Lipari’s amendment would be futile, and this motion should therefore be denied.  The 

Court has already dismissed all of plaintiff’s claims with the exception of his claim for 

misappropriation of trade secrets.  See, Doc. No. 137.  The proposed Amended Complaint fails to 

address the many pleading deficiencies cited by the Court in its Order.  For example, the 

proposed Amended Complaint still attempts to base a breach of contract claim on the allegation 

that plaintiff and defendants’ agent “both had agreed on some or all of the terms” of the contract.  

See, Proposed Amendment, Doc. No. 139-3, p.12, ¶ 75.  This allegation contains the same 

deficiency specifically cited by the Court in its Memorandum and Order granting defendants’ 

Motion to Dismiss.  See, Doc. No. 137, p. 6.  All but one of the plaintiff’s claims have been 

dismissed and plaintiff’s proposed Amended Petition does not correct the pleading deficiencies.  

Therefore, his amendment would be futile and his motion should be denied. 

Moreover, the Court’s Memorandum granting defendants’ Motion to Dismiss also cites 

several reasons for dismissal other than plaintiff’s mere pleading deficiencies.  The legal basis 

behind the Court’s Order go to plaintiff’s ability to maintain his causes of action – no matter how 

pled.  Therefore, because the deficiencies in plaintiff’s Complaint are not mere scrivener’s errors, 

but are deficiencies as to his legal ability to bring such claims, any amendment would be futile, 

and plaintiff’s motion should therefore be denied.  See, Bachman for Bachman v. West High 

School, 132 F.3d 542, 562 (10th Cir., 1997). 

Finally, the plaintiff attempts to add new allegations that defendants’ counsel has 

somehow committed fraud on this Court by filing two Motions to Compel.  These allegations 

lack any factual basis, violate Rule 11 and represent further sanctionable conduct by the plaintiff.  

They are not actionable and do not give plaintiff the basis to amend his Complaint. 
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 B. Plaintiff’s amendment is not timely. 

 In its Scheduling Order, the Court mandated that any amendments to pleadings be filed 

by March 1, 2008.  See, Doc. No. 50.  The plaintiff clearly did not meet that deadline and fails to 

show any reason, much less good cause, as to why his amendment should be allowed out of time.  

Therefore, the Court should deny plaintiff’s Motion to Amend as out of time.  (This Court has 

previously denied plaintiff’s prior attempt to amend his Complaint out of time.  See Doc. No. 

105.) 

For the above-stated reasons, defendants respectfully request this Court to deny plaintiff’s 

Second Motion for Leave to Amend Petition and grant defendants what other relief to which they 

are justly entitled. 

      Respectfully submitted, 

s/ Jay E. Heidrick  
MARK A. OLTHOFF KS # 70339 
SHUGHART THOMSON & KILROY, P.C. 
120 W 12th Street, Suite 1700 
Kansas City, Missouri  64105-1929 
Telephone:  (816) 421-3355 
Facsimile:  (816) 374-0509 
 
ANDREW M. DeMAREA KS #16141 
JAY E. HEIDRICK KS #20770 
SHUGHART THOMSON & KILROY, P.C. 
32 Corporate Woods, Suite 1100 
9225 Indian Creek Parkway 
Overland Park, Kansas  66210 
Telephone:  (913) 451-3355 
Facsimile:  (913) 451-3361 
 
ATTORNEYS FOR DEFENDANTS 
U.S. BANCORP and 
U.S. BANK NATIONAL ASSOCIATION 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the above and foregoing document was served via 

electronic mail this 13th day of September, 2008, to: 

Mr. Samuel K. Lipari 
297 NE Bayview 
Lee’s Summit, MO  64064 

 
 
s/ Jay E. Heidrick  
Attorney for Defendants 


